This contribution investigates the provisions under the two Companies Acts that regulate the binding effect of the constitutive documents of companies, with the aim of determining their legal nature, the persons bound by the documents, the circumstances giving rise to being bound and the effect thereof. The article proceeds to address the possible deficiencies posed by the relevant provisions in the two Acts and proposes possible solutions to the deficiencies so identified.
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The legal nature of the constitutive documents: 1973 Companies Act
The binding effect of the constitutive documents
The constitutive documents of a company incorporated under the 1973
Companies Act comprise of the memorandum and articles of association. The
Registrar will upon registration of these documents issue a company with a certificate of incorporation, evidencing compliance with the registration requirements 5 and conferring upon it the status of a person in law (a juristic person).
In this regard section 65(2) of the 1973 Companies Act provides that:
The memorandum and articles shall bind the company and the members thereof to the same extent as if they respectively had been signed by each member, to observe all the provisions of the memorandum and of the articles, subject to the provisions of this Act. Section 65(2) has been referred to as "the only source from which the memorandum and articles derive a binding force" and as the source to which "one must turn to determine who can enforce a provision in the memorandum and articles and against whom". 6 The Companies Act itself is another source to which one can turn to determine the extent to which the provisions of section 65(2) have a binding force. This section provides that the memorandum and articles shall bind parties to it subject to the provisions of the Companies Act.
It is accepted in our law that the constitutive documents under the 1973
Companies Act are contractual in nature. 7 Section 65(2) of the Act has also been referred to as "the contract section", and the contract it creates as the "company contract". 8 The contract arising out of the constitutive documents is a statutory one, deriving its force not from the general principles of the law of contract but from the Companies Act and common law. 9 This statutory contract is of a peculiar nature. The parties to it are contractually bound not because they mutually reached consensus but because section 65(2) deems them to be bound, as if they had respectively signed the constitutive documents. The subscribers to the constitutive documents are the only signatories thereto.
There must be at least seven subscribers for a public company, and one or more but not exceeding fifty for a private company. 10 Hence the use of the words "as if they respectively had been signed by each member." 11 The postincorporation members who are parties to this contract are not signatories.
They are deemed to have signed the documents. A company is also not a signatory to these documents. This is so for the documents are signed prior to the company"s incorporation, and it is not a juristic person before its incorporation. A company is furthermore not deemed to be a signatory to the constitutive documents. Clearly deeming one to sign does not mean actually signing. 12 The legislature would have simply acknowledged the legal-personality nature of a company by deeming it to have signed the documents. The members are deemed to be aware of the contents of the statutory contract in terms of the common-law doctrine of constructive notice.
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The statutory contract arising out of section 65(2) is again of a peculiar nature in that, unlike an ordinary contract, its validity cannot be tested on the usual grounds of mistake, misrepresentation or undue influence. 
The effect of being bound
The implication of the existence of a statutory contract between the company and members and between members inter se is that the parties to this contract can compel one another to observe the provisions of the constitutive documents subject to the provisions of the 1973 Companies Act. Thus a member was held bound by the articles to refer a dispute between the company and himself to arbitration and not to a court. 33 The directors in their capacity as Thus a shareholder who was granted a right to be a company"s solicitor could not compel the company to observe the articles, since the right in question was held not to be granted to him in his capacity as a member. 36 It was further held in another case that a director appointed as such for life could not enforce the provisions of the articles since the right to be a life director was held to be conferred on him qua director and not qua member.
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The "qua member test" and the "outsider rights rule" plus the courts" failure to provide a logical explanation of the concept "capacity of a member as such" create limitations in the interpretation of section 65 (2) such as a contract of employment. 40 The company, on the other hand, can institute an action for breach of fiduciary duties and claim damages for loss suffered against a director who acts contrary to the provision of the company constitution. This is so, for a director who acts contrary to the provisions of the memorandum would be exceeding the limitations of power imposed on him.
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The limitations created by the "outsider rights rule" under section 65(2) called for the redrafting of this section, which could be achieved by creating a section that clearly outlines the parties to it and the extent to which they are bound.
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The question now is whether or not the 2008 Companies Act has addressed these gaps. A discussion on directors" fiduciary duties is beyond the scope of this paper. applied in a manner giving effect to its purposes, 51 one of which is to promote the development of the South African economy by encouraging entrepreneurship and enterprise efficiency and creating flexibility and simplicity in the formation of and maintenance of companies. 52 The courts in determining a matter brought before them in terms of the 2008 Companies Act will be required to develop the common law to improve the rights provided for in the Act. 53 It is on this basis that the common-law contractual binding effect of the memorandum and articles of association should apply to the legal nature of the MOI and the rules. The questions remain: who is bound by the constitutive documents, under which circumstances are they bound, and what are the effects of being bound?
The following contractual relationships arise out of section 15(6): firstly the relationship between the company and each shareholder; secondly the relationship between shareholders inter se; and thirdly the relationship between the company and each director or prescribed officer of the company or between the company and persons serving the company as members of the audit committee or as members of a committee of the board. Each of these relationships is examined in order to ascertain the circumstances in which one is bound and the effect thereof. rights in relation to membership in a non-profit company is referred to as a member. 58 Section 10(4) provides that "with respect to a non-profit company that has voting members, a reference in this Act to "a shareholder", "the holders of a company"s securities", "holders of issued securities of that company" or "a holder of voting rights entitled to vote" is a reference to the voting members of the non-profit company". 59 It appears from the provisions of section 10(4) that reference to a "shareholder" in section 15(6) applies to both shareholders of profit companies and members of non-profit companies. The rights flowing from the constitutive documents are therefore granted to both shareholders in profit companies and members in non-profit companies.
Relationship between the company and each shareholder

When will rights flowing from the constitutive documents under the 2008
Companies Act be enforceable against shareholders/members? Will the common-law limitation that rights must be granted to members "in their capacity as members" find application under the 2008 Companies Act? These are the questions that our courts will be faced with in interpreting the provisions of section 15 (6) 
Relationship between shareholders inter se
A contractual relationship between and amongst shareholders (including members of non-profit companies) implies that they can enforce compliance with the provisions of the constitutive documents between and amongst each other. It still appears that the rights and obligations arising out of the constitutive documents will be enforced between and amongst shareholders if they are shareholdership/membership rights and if granted to shareholders/members by virtue of their being such. For example, a shareholder in a private company or a personal liability company may be allowed to bring an interdict enforcing his/her contractual rights flowing from the MOI if the MOI has a pre-emptive clause compelling a fellow shareholder to offer his/her shares to existing shareholders before they may be sold to nonshareholders. 60 However, as stated above, it is only until the courts will have an opportunity to provide an interpretation to the provisions of section 15(6) that we can know whether the qua membership limitation is retained or not.
60 See s 39 which recognises the pre-emptive rights of every shareholder in private and personal liability companies to be offered and to subscribe, within a reasonable time, for a percentage of shares equal to the voting power of a shareholder"s general voting right before any person who is not a shareholder of that company.
Relationship between the company and each director or prescribed officer or a person serving the company as a member of the audit committee or as a member of a committee of the board
The 2008 What is of concern is whether or not the appointment of a director in terms of the constitution of the company as a life director is connected to a director"s exercise of functions. It is submitted that one"s appointment as a director is connected to the functions of a director as such, since the functions generally flow from one"s appointment. By implication, a director appointed in terms of the 66 N 65. See also s 77(3)(a), which makes directors liable to the company and not to individual shareholders for loss, damage or costs sustained by the company as a consequence of a director having acted contrary to the provisions of the MOI on the company"s capacity. See also s 20(6)(b) which allows each shareholder a claim for damages against any person (including a director) who fraudulently or due to gross negligence causes the company to do anything inconsistent with the limitation, restriction or qualification contained in the company"s MOI. This individual claim for damages is not contractual but delictual. See also s 218 (2) 
Conclusion
The What is of importance and should be noted is the "anti-avoidance section" of the 2008 Companies Act, which gives the courts, on application by the CIPC or the Take Over Regulation Panel, the power to declare the provisions of the MOI or rules void, for defeating or reducing the effect of the prohibition as provided for in the Act. 67 The drafters of the company"s Memorandum of Incorporation and the rules must be wary not to draft documents that defeat the effect of the prohibition of the Act in order to avoid such provisions being declaration void by the courts. 
